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C H A P T E R

6

The jury is a unique institution: It requires ordinary citizens who lack legal 
training to hear evidence, make sense of conflicting facts, and apply legal rules 
to reach a verdict about which all (or sometimes most) jurors can agree.

—Bornstein & Greene, 2011, p. 63

T he trial jury is one of the most powerful components in the American system of 
justice, with authority to take away freedoms and autonomy from those accused 
of crime, bestow them, or settle disputes and impose financial liability. It is one 

of the few channels through which ordinary citizens can impose on society their own 
standards or biases concerning what is morally or socially right and wrong behavior. 
Although trial judges have the power to set aside a jury’s guilty verdict or to reduce the 
monetary awards it imposes, rarely will they do so, and almost never in criminal cases. 
The jury’s responsibility is sobering, therefore, and there is good evidence that jurors take 
their role in the judicial process seriously and try to make the best decision in the case 
before them. In fact, citizens who participate as jurors tend to come away with more 
favorable impressions of the legal system (M. R. Rose, Diamond, & Musick, 2012). Juries 
draw considerable interest from psychologists because they provide important and rele-
vant information on how individuals perceive, interpret, understand, and remember legal 
evidence, and how people come to a consensus with others (Bornstein & Greene, 2011).

By the end of 2011, at least 1,500 published jury studies were available (Devine, 2012b). 
Two thirds of these were mock jury experiments, and the remaining one third involved 
research with actual trial juries. Of the studies based on actual trials, about one half involved 
archival data from court records, and the remainder were from surveys gathered from 
jurors following the trial and verdict (Devine, 2012b). Because ongoing jury deliberations 
are cloaked in secrecy, rarely do researchers see or hear them. Notable exceptions are the 
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classic Chicago Jury Project (Kalven & Zeisel, 1966), which will be cited occasionally in this 
chapter and the next, and an occasional documentary, such as “Inside the Jury Room”—a 
Frontline report of a jury deliberating a nonviolent criminal case.

The trial jury—also called the petit jury—is the jury that considers evidence and the 
arguments made by attorneys and decides on a verdict in both criminal and civil cases. 
It is different from the grand jury (mentioned in Chapter 2), which is a body of citizens 
that determines whether there is enough evidence to prosecute an individual. Grand 
juries are used chiefly in the federal system, less so in the states. While all states have 
provisions for grand juries, only 22 states require their use (Brenner & Shaw, 2003). It 
should be noted that the federal grand jury is considered the most powerful investigative 
agency in the United States (Beal & Felman, 2011). Grand juries return an indictment 
(defined in Chapter 2) if they believe the evidence presented to them by the prosecutor 
against an accused individual is sufficient to go ahead with prosecution. Composed of 
as many as 23 people, grand juries almost invariably agree with the prosecutor that the 
evidence is sufficient. Grand jurors usually are convened for months at a time and hear 
a multitude of cases presented by prosecutors during their service. It must be empha-
sized that indictment by a grand jury is not a finding of guilt and is only the first step in 
what may be a long legal process.

This chapter focuses on the trial jury, including how jurors are chosen, what proce-
dures must be followed to select them, and how the jury functions once its members are 
impaneled. The chapter will also cover jury size, the number of votes needed to reach a 
decision, and how these might affect jury deliberations. We also discuss juror compre-
hension, including that of instructions given to them by the presiding judge. Two special 
topics will be juries in death penalty trials and the controversial subject of jury nullifica-
tion. The psychological processes related to how jurors and judges arrive at their deci-
sions are covered in Chapter 7.

 y Overview of the Jury

In addition to the critical right to an attorney in all criminal prosecutions, the Sixth 
Amendment of the U.S. Constitution guarantees the right to a jury trial in criminal cases 
whenever the potential penalty for the offense is greater than 6 months’ imprisonment 
or a $500 fine. The amendment, which applies to states as well as to the federal govern-
ment, also guarantees that the accused shall have the right to a speedy public trial by an 
impartial jury from the jurisdiction where the alleged crime was committed. This right 
to a jury covers adults as well as juveniles tried in criminal courts. However, youths 
charged with crimes in juvenile or family courts have no constitutional right to a jury 
trial (McKeiver v. Pennsylvania, 1971).

The Seventh Amendment guarantees a jury in all federal civil cases where the dam-
ages are believed to be above a certain amount, usually $500. In civil cases, states have 
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more leeway because the U.S. Supreme Court has not applied that amendment to the 
states. Some states grant no jury trials in civil cases at all, while others do in just a hand-
ful (Abraham, 1998). In both criminal and civil cases, defendants may waive the right to 
a trial by jury and take their chances with a judge, who serves as both a fact finder and 
a determiner of the issues of law. A trial by a judge rather than a jury is called a bench 
trial (noted in Chapter 2).

Despite these important and lofty constitutional guarantees, participants in the judicial 
process are under social, political, and economic pressure to settle a case before it gets to the 
trial stage. Trials, especially by jury, are time-consuming, expensive, and unpredictable, and 
their unpredictability often prompts even the most experienced attorneys to persuade their 
clients to avoid them if possible. Thus, each case must be subjected to a filtering process, 
replete with discretionary maneuvers that may include plea bargaining, dismissal of charges 
by the prosecutor or the court, or a mutually agreeable settlement by the parties in a civil 
suit. In jurisdictions where courts are especially overburdened, participants are encouraged 
to pursue alternative dispute resolution, or mediation, before approaching the court. As we 
noted in Chapter 2, the majority of criminal cases that are not dismissed are disposed of 
through plea bargaining or plea negotiation, a procedure in which the defendant pleads 
guilty to lesser or fewer charges, usually in exchange for a lighter sentence.

In federal courts and death penalty states, defendants may plead guilty to avoid the 
death sentence. In July 2013, Ariel Castro, the man accused of kidnapping three young 
women in Ohio, holding them captive for almost a decade, sexually and physically abus-
ing them, and inducing at least one miscarriage by beating one victim while she was 
pregnant, pleaded guilty to nearly 1,000 criminal charges. By doing so, Castro avoided 
the possibility that prosecutors might seek the death penalty in his case. In addition, 
prosecutors avoided the spectacle of a lengthy trial and spared the victims of having to 
testify. Castro received a sentence of life without parole plus 1,000 years, guaranteeing 
that he would never be released from prison. However, he hanged himself with bed-sheets 
in his cell soon after his sentencing.

Most civil cases today also are settled or dismissed before they take the tedious jour-
ney through the entire judicial process. An estimated 75% of all civil cases are settled 
between the time a complaint is filed and the trial date (Abadinsky, 1995). (See Table 6-1 
for some statistics on jury trials in both federal and state courts.)

Interestingly, Mize, Hannaford-Agor, and Waters (2007) report that courts across 
the country have increasing problems with citizens who fail to return the questionnaire 
mailed to prospective jurors or fail to appear for jury duty when summoned. About one 
fifth of all courts in their survey said that nonresponse and failure-to-appear rates are 
15% or higher. Although many courts send a second qualification questionnaire or sum-
mons, there are still a significant number of citizens who fail to comply. Enforcement of 
jury duty is variable, with some jurisdictions preferring not to expend resources in this 
matter if enough jurors are eventually impaneled.
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It is important to note that there has been a significant trend away from jury and 
bench trials in both U.S. federal and state courts over the past three decades (American 
College of Trial Lawyers, 2004; Higginbotham, 2010). In an extensive study, legal scholar 
Marc Galanter (2004) found a 60% drop in the number of trials (both federal and state) 
since the mid-1980s. This trend happened despite a substantial increase in complicated 
litigation at all levels. For example, between 1993 and 2003, the total number of felony 
jury trials and bench trials in state courts declined by 22% and 56%, respectively, even 
though the number of arrests increased or remained the same during that 10-year 
period in the majority of jurisdictions (C. G. Lee, 2005). In civil cases, state courts dis-
posed of approximately 27,000 cases—tort, contract, and real property—through a jury 
or bench trial in 2005 (Langton & Cohen, 2008; see Table 6-2). However, there were 7.4 
million civil claims filed in the state courts that same year.

It is no different in federal courts. There, too, far more cases are filed than go to 
trial. Judge Patrick E. Higginbotham (2010), senior judge of the U.S. Court of Appeals 
for the Fifth Circuit, finds that “federal trial courts are now more like administrative 
agencies than trial courts in their present efforts to discharge their duty to decide cases 
or controversies” (p. 747). He has witnessed a significant move toward “paper courts” 
in the federal court system in contrast to persons appearing in open court. Paper court 
is the term loosely used when a case is disposed of by means of paperwork submitted 
by the respective attorneys and sometimes by individuals on their own initiative. As 
trials have declined, private arbitrations and plea bargains have grown sharply 
(Higginbotham, 2010). Galanter (2004) identified a significant trend toward paper 
courts in state courts as well.

When cases do go to trial, defendants prefer juries to judges, at least in state courts, 
and most particularly for criminal cases, perhaps because there is a strong tradition in 

Table 6-1
 

Jury Trials by Numbers and Percentages

150,000 Estimated number of jury trials per year in state courts

6,000 Estimated number of jury trials per year in federal courts

50% Percentage of federal criminal and civil trials in which juries are used

10% Percentage of cases in which juries are used in state courts

31.8 million Number of jury summonses issued by state courts per year

1.5 million Number of people impaneled for jury service per year

37.6% Percentage of Americans likely to serve as jurors in state courts over their lifetime

Sources: Litras & Golmant (2006); Mize, Hannaford-Agor, & Waters (2007); Vago (2000).

©SAGE Publications



 The Trial Jury 183

favor of being judged by a jury of one’s peers when one is prosecuted for a criminal offense. 
However, juries seem to be preferred in civil cases as well, the exception being those that 
involve business interests. This could be because the litigation revolves around issues that are 
believed to be too complicated for the average juror to comprehend (e.g., engineering patents, 
complex scientific data, or trade secrets). According to Forsterlee, Horowitz, and Bourgeous 
(1993), “in general, jurors in civil trials are required to interconnect and recall more evidentiary 
elements, combine these elements in different ways, and render more decisions than their 
criminal jury counterparts” (p. 14). Langton and Cohen (2008) found that judges were more 
likely than juries to hear contract and real property cases, for example. Employment discrimi-
nation cases were more likely to be heard by juries. However, 9 out of 10 tort trials (which try 
civil wrongs) were resolved by juries rather than judges. Examples of tort trial topics are medi-
cal malpractice, personal injury, or damaged property. (See Table 6-2 for more information on 
the types of civil cases heard in state courts.)

Table 6-2
 

Civil Trials in State Courts, by Case Type, 2005

Case Type Number Percentage of Total Trials*

All cases 26,948 100

Tort cases 16,397 60.8

Motor vehicle 9,431 35.0

Medical malpractice 2,449 9.1

Premises liability 1,863 6.9

Intentional tort 725 2.7

Other or unknown tort 664 2.5

Conversion 378 1.4

Product liability 354 1.3

Asbestos 87 0.3

Other 268 1.0

Slander/libel 187 0.7

Professional malpractice 150 0.6

Animal attack 138 0.5

False arrest, imprisonment 58 0.2

(Continued)
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Table 6-2
 

(Continued)

Case Type Number Percentage of Total Trials*

Contract cases 8,917 33.1

Seller plaintiff 2,883 10.7

Buyer plaintiff 2,591 9.6

Fraud 1,114 4.1

Rental/lease 605 2.2

Other employment dispute 558 2.1

Employment discrimination 319 1.2

Mortgage foreclosure 249 0.9

Other or unknown contract 245 0.9

Tortious interference 152 0.6

Partnership dispute 119 0.4

Subrogation 82 0.3

Real property cases 1,633 6.1

Title or boundary dispute 963 3.6

Eminent domain 542 2.0

Other or unknown real property 129 0.5

Source: Langton, L., & Cohen, T. H. (2008).

*Detail may not sum to 100% because of rounding.

More often than not, however, civil cases—like criminal cases—are settled before 
the trial stage. Interestingly, when cases do go to trial and juries are involved, “in a non-
negligible number of cases [they] render distinctively harsh antidefendant judgments 
and set dramatically large awards. Virtually all of these extreme verdicts are substantially 
reduced or reversed by appellate courts” (Hastie, Schkade, & Payne, 1998, p. 288).

The ongoing case of the Deepwater Horizon oil rig disaster in the Gulf of Mexico on 
April 20, 2010, is illustrative of the complexity often found in those civil cases that 
receive national attention. Numerous civil claims for economic, property, and medical 
damages have been filed against BP, the company that owned the rig. In February 2013, 
a civil bench trial began in New Orleans. Although a multibillion-dollar settlement was 
reached soon after that, the settlement agreement itself is being challenged on appeal. 
Earlier, in November 2012, criminal charges against BP were resolved, with the company 
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pleading guilty to a variety of offenses and agreeing to pay $4 billion in fines and toward 
research and cleanup efforts. Most recently (July 2013), Halliburton, the oil distribution 
corporation that worked closely with BP, admitted to criminal charges that it had cov-
ered up or destroyed evidence in the oil spill case.

Perhaps because of the enormous complexity and ambiguity inherent in some civil 
cases, very little psychological research attention has been directed at how jurors inter-
pret, comprehend, and apply instructions in those cases and how they arrive at their 
decisions. On the other hand, those civil cases that are relatively straightforward do not 
attract much research attention either. Almost all the available research on jury compre-
hension and decision making has been directed at criminal cases.

 y Jury Research

Social and behavioral science research on the jury has moved through a number of dis-
cernible stages, beginning in the late 1970s when jury research concentrated on the effects 
of jury size and on whether the jury decision must be unanimous or majority rule (Devine, 
Clayton, Dunford, Seying, & Pryce, 2001). In the 1980s and 1990s, jury research focused 
on the characteristics of jurors, jury selection, and the effects of various court procedures 
on jury decision making. Almost all of the foregoing research was conducted with mock 
jurors and is called jury simulation research. Jury simulation research refers to an experi-
mental method used to investigate the behavior and psychological processes of individuals 
in small-group settings that imitate actual jury situations. Some simulation studies also 
recruit participants from persons who were eligible for jury duty but were not needed. (See 
Box 6-1 for an illustration of a recently published jury simulation study of this type.)

Scholarly reactions to early work on mock juries were not favorable. In one particu-
larly critical article, the simulation studies were faulted on several fronts:

It is argued that much jury simulation research, especially that involving investiga-
tion of the effects of defendant character on juror-jury decisions, can be fairly 
described as marked by (a) legal naivete, (b) sloppy scholarship, and (c) overgen-
eralization combined with inappropriate value judgments. (Vidmar, 1979, p. 96)

Too many researchers, Vidmar maintained, placed mock jurors in situations they 
would not realistically encounter, such as placing a short time limit on the deliberation 
process or having them determine the number of years an offender should serve in 
prison. A common methodology was to present mock jurors with brief, written case 
materials and have them decide an outcome, with or without some deliberation with 
other “jurors.” Other researchers incorrectly cited earlier studies or were too confident 
that their findings could be generalized to the judicial system as it actually operates. The 
use of college students as research participants was also criticized.
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Can Jurors Understand DNA Evidence?

Scientific research has always been relevant to many criminal and civil cases, but in the late 
20th and into the 21st century, such research has exploded. Today’s average juror may pos-
sess some education beyond high school—though this is not certain—but this does not mean 
he or she has been exposed to scientific data. DNA evidence is one example of scientific 
information that is increasingly relevant in both criminal and civil cases due to the expansion 
and sophistication of this technology.

A team of researchers (Hans, Kaye, Dann, Farley, & Albertson, 2011) was interested in 
learning whether jurors understood one form of DNA evidence—mitochondrial DNA 
(mtDNA)—and could apply it properly in deciding a criminal case. They chose mtDNA 
because it was a relatively novel type of evidence that had just begun to be used in criminal 
cases. As they noted, “a case using mtDNA as forensic evidence provided an opportunity to 
observe how jurors confronted a new scientific topic and what personal and other factors 
were associated with better understanding of the evidence” (p. 62).

Hans and her fellow researchers (2011) conducted a jury simulation study to investigate 
these questions. They showed a videotaped mock trial to 480 people (60 mock juries com-
posed of 8 people each). The participants were people who had been summoned for jury duty 
but had not been needed and who volunteered for the experiment. The videotaped trial was 
an hour long and was based on an actual case in which the mtDNA evidence was offered by 
the prosecution. Before watching the video, the participants completed questionnaires mea-
suring their attitudes toward expert testimony as well as toward science. After watching the 
video, they were given additional questionnaires and then were allowed to deliberate as a 
group until they reached a unanimous verdict or declared they were hung (could not agree). 
The average deliberation time was 39 minutes.

Results indicated that jurors as a group had good comprehension of the evidence, but 
there were also group differences. Not surprisingly, jurors with higher education and with 
more math and science courses in their background were better able to comprehend the 
evidence. Jurors who had suspicions or reservations about science, or who were concerned 
that mtDNA evidence could be contaminated, were less likely to comprehend the evidence. 
Group deliberations had little effect on the final verdict.

In concluding, Hans et al. (2011) noted that fears that jurors as a group could not 
comprehend such evidence were for the most part unwarranted. However, in cases involv-
ing complex scientific evidence, jurors might benefit from short tutorials of basic scien-
tific concepts prior to the beginning of a trial. It was somewhat surprising to the 
researchers that the group deliberation process did not affect the outcome significantly. 
As is typical in scientific research, Hans et al. recommended further study of the impact 
of jury deliberation.

BOX 6-1 RESEARCHERS AT WORK
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Questions for Discussion:

1. What are the advantages and disadvantages of simulation research relating to juries? 
Does the methodology used in this study allay possible concerns about disadvantages?

2. Do the findings of this study give you more or less confidence in the jury system, specifi-
cally the ability of jurors to comprehend scientific evidence? 

Conducting research with actual jurors is often impractical, and other scholars have been 
more sympathetic to simulation research. After an extensive review of research using mock juries, 
Bornstein (1999) concluded that unrealistic methodology was not a major concern. The decision-
making processes studied could be generalized to the decision making of real jurors. He also 
noted that researchers have not found differences between student and nonstudent mock juror 
samples. Other researchers, including some more recently, also have been favorably disposed to 
simulation studies using mock jurors (Diamond, 1997; Pezdek, Avilia-Mora, & Sperry, 2010; 
Wiener, Krauss, & Lieberman, 2011). These scholars have emphasized that studies in a second 
generation of research were more ecologically valid—that is, more realistic—and more method-
ologically sophisticated (Diamond, 1997). Nevertheless, Diamond urged her fellow researchers to 
carefully analyze actual trials and not give up on efforts to conduct research with actual jurors.

In the early years of the 21st century, the next jury research phase has yet to be identified, 
although many studies are now being published on how jurors appraise certain evidence (e.g., 
expert testimony or scientific evidence), and there are many calls for more study of the delib-
eration process. Interestingly, Devine and his associates (2001) predicted that research with 
actual juries would be the new zeitgeist, but this has not yet come to pass on a widespread basis, 
and simulation research continues at a steady pace (Nuñez, McCrea, & Culhane, 2011; Wiener 
et al., 2011). One example of research with actual jurors is the Capital Jury Project, an ongoing 
research study of capital jury decision making (See Box 6-2 later in the chapter). Another is the 
Arizona Jury Reform study, which examines the impact of a jury reform measure allowing 
jurors to discuss the evidence among themselves while the trial is still in progress, a practice 
not usually permitted. Devine et al. (2001) note that the results of these projects may well 
change the thinking about jury procedures and process in the near future. Indeed, the results 
of the Capital Jury Project, which was begun in 1991, encouraged scholars across the United 
States to undertake similar studies (Blume, 2008).

 y Jury Selection

The U.S. Constitution says very little about the composition of juries other than that they 
must be impartial and drawn from the local geographical district where the alleged crime 
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was committed. In interpreting the Constitution, however, the U.S. Supreme Court has 
issued a number of rulings relative to size and composition of juries. Jury size is a 
fascinating issue. In the 2013 Florida trial of George Zimmerman, only six jurors 
decided Zimmerman’s fate. Although this small number was a surprise to many inter-
ested observers, the Supreme Court had ruled that six jurors are sufficient, even in a 
felony case, unless the defendant is charged with a capital crime (Williams v. Florida, 
1970). A six-person jury must deliver a unanimous verdict, however (Burch v. 
Louisiana, 1979). (See Table 6-3 for a representative list of jury procedure cases 
decided by the U.S. Supreme Court.) Even though it is permissible to have six jurors, 
very few states allow that small a number to decide a felony case. Twelve remains the 
typical number for that purpose. Interestingly, the military justice system has its own 

Table 6-3
 

Representative U.S. Supreme Court Cases on Jury Procedures

Case Name Year Holding/Significance

Swain v. Alabama 1965 Peremptory challenges to potential jurors are allowed.

Witherspoon v. 
Illinois

1968 Jurors philosophically opposed to death penalty can be removed from jury 
only if they make it unmistakably clear that they could not vote to convict 
and/or sentence defendant to death.

Williams v. Florida 1970 Allowing only six jurors in felony cases does not violate the Constitution.

McKeiver v. 
Pennsylvania

1971 Juveniles in juvenile court do not have a constitutional right to a jury.

Ballew v. Georgia 1978 Five-person juries in criminal cases do violate the Constitution.

Burch v. Louisiana 1979 In six-person juries, decision must be unanimous.

Wainwright v. Witt 1985 In a death penalty case, judge may remove a juror for cause, even if juror 
states he or she could vote to convict and/or sentence to death.

Batson v. Kentucky 1986 Prosecutors may not exercise peremptory challenges on the basis of 
prospective juror’s race.

Georgia v. McCollum 1992 Defense lawyers may not exercise peremptory challenges on the basis of race.

J.E.B. v. Alabama 1994 Peremptory challenges may not be exercised on the basis of a potential juror’s 
gender.

Lowenfield v. Phelps 1988 Dynamite charge is not necessarily coercive.

Penry v. Lynaugh 1989 Mitigating as well as aggravating factors must be taken into account by jurors 
in death sentencing.

Ring v. Arizona 2002 Jurors, not judges, must make the finding of aggravating factors.
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procedural rules. In August 2013, a military jury of 13 high-ranking officials decided the fate 
of Army psychiatrist Nidal Malik Hasan, who was charged with murders and attempted mur-
ders of soldiers and civilians at Fort Hood, a military post near Killeen, Texas. Hasan was 
convicted and sentenced to death on August 28, 2013.

State and federal laws also stipulate specific procedures that must be followed and prac-
tices that must be avoided in order to assure that proper juries are constituted (Levine, 2002). 
These laws outline three guiding principles that govern the procedures for jury selection:  
(1) All citizens are expected to serve on juries if called, unless they are exempted by statute or 
excused; (2) the jury pool must represent a cross section of the community; and (3) biased 
jurors who might decide cases unfairly or with prejudice must be excluded.

The Venire and Voir Dire

Jury composition is influenced at two stages of selection, venire and voir dire. In the first stage, 
a pool of prospective jurors is drawn from an eligible population presumed to be representative 
of a local geographical area. The pool of potential jurors is called the venire. Courts have con-
sistently ruled that jury pools must represent a cross section of the community or general 
population. However, “neither by law nor by the terms of the Constitution does a jury need to 
be a microcosm of the larger community. Systematic exclusion is forbidden, but proportional 
representation is not required” (Abraham, 1998, p. 122, emphasis added). Thus, the fact that 
one third of a community is Hispanic does not mean that one third of the jury pool nor one 
third of the jury itself must be.

Usually, prospective jurors are drawn from voting lists or driver’s license lists representing 
that local geographical area. Theoretically, anyone of voting age can be expected to be called for 
jury duty unless he or she has served for more than a year in prison and has not been pardoned 
for the offense. Even when the selection process affords random representation, however, it has 
traditionally not been difficult to be excused from jury duty, although this cannot be said of all 
jurisdictions. In addition, in some states certain occupations are automatically excluded (e.g., 
attorneys or physicians). In most states, members of some occupational groups (e.g., teachers, 
police officers, firefighters) can get excused quite easily at their request. Other persons are 
excused from jury pools after presenting affidavits from their supervisors attesting to their 
indispensability or from physicians attesting to their health problems.

The names of persons in the venire appear on a list of potential jurors for a given period, 
and they are then eligible to be called to serve on a specific case. When this occurs, they move 
on to the next stage of jury selection, the voir dire. The goal of voir dire is to determine whether 
individuals of the venire are qualified to serve as jurors in a particular case. The voir dire is a 
presumptively open proceeding that allows the judge and attorneys to question the prospective 
jurors and possibly disqualify them from jury duty. Four states—Connecticut, North Carolina, 
Texas, and Wyoming—stipulate that the voir dire be entirely conducted by the attorneys 
(Kovera, 2013). In other states, both judges and attorneys engage in the voir dire process.
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Voir dire serves three primary purposes. It helps to identify (1) who is eligible to 
serve based on legal requirements; (2) whether the prospective juror is able to evaluate 
the information provided during the trial in an impartial manner; and (3) whether the 
prospective juror can render a verdict based on the trial evidence, rather than on some 
nonlegal factors (Lieberman & Sales, 2007).

As noted by Lieberman and Sales (2007), many—perhaps most—attorneys place 
great importance on the voir dire process. During voir dire, attorneys can apply their 
own hypotheses about people in an attempt to generate the jury that will be most sym-
pathetic to their client. These hypotheses or beliefs may come from the attorney’s own 
experiences, lessons learned from other attorneys, or recommendations in trial tactics 
manuals (Lieberman, 2011). Alternatively, the attorney may hire psychological trial con-
sultants (see discussion of trial consultation in Chapter 2) to help identify jurors who are 
most likely “to be sympathetic, hostile, or impartial to the parties involved in the case” 
(Lieberman, 2011, p. 49). It is at this juncture that “commonsense psychology” as 
espoused by attorneys, as well as findings from the research, are likely to be applied. 
Attorneys may also use the voir dire process to educate jurors about the central issues of 
the case, especially those that focus on legal questions (Lieberman & Sales, 2007). 
However, lawyers also use voir dire to gather information and to indoctrinate or ingrati-
ate themselves with jurors (Blunk & Sales, 1977). This strategy to influence the jury is 
referred to as the “didactic purpose” of the voir dire. There is some evidence that a large 
proportion of the time spent in voir dire by lawyers is used to persuade the jury panel to 
be sympathetic to the lawyer or to the lawyer’s clients (Lieberman & Sales, 2007). For 
example, during voir dire, “Attorneys may be excessively courteous to the panel mem-
bers, use humor, express polite concern for the health of older panel members, or try to 
make known that they have similarities of one sort or another with jurors” (Lieberman 
& Sales, 2007, p. 27).

Allowable Challenges During Voir Dire

The prosecution and the defense (in civil cases, the plaintiff and the defendant) each 
have two options for challenging the impanelment of a prospective juror: peremptory 
challenges and challenges for cause. The peremptory challenge option lets a lawyer 
request the removal of a prospective juror without giving a reason. For example, the pros-
ecuting attorney may consider a potential juror to be too analytical or too distractible. 
The defense attorney may simply have a hunch—based on many years’ experience—that 
a person may not be sympathetic to her client.

The essential nature of the peremptory challenge is that it is one exercised  
without a reason stated, without inquiry and without the court’s control.  
The peremptory permits rejection for a real or imagined practicality that is less 
easily designated or demonstrable. (Swain v. Alabama, 1965, p. 220)

©SAGE Publications



 The Trial Jury 191

There are limitations on the exercise of peremptory challenges, however. The number 
of peremptory challenges allowed an attorney is restricted by statute or by the presiding 
judge, who sets the rule in a pretrial conference. In some jurisdictions, peremptories are 
not allowed at all, and in some the defense in a criminal trial may be allowed more 
peremptory challenges than the prosecution. In federal criminal trials, where the final 
jury size is 12, the prosecution has 6 peremptories and the defense has 10. In capital 
cases, each side is usually allowed 20 challenges. On the other hand, in a federal civil trial 
where the jury size is 6, each side has 3 peremptories. Trial judges may allow more 
peremptory challenges if they believe the situation warrants it. For example, when pre-
trial publicity is acute and extensive, judges may provide more leeway for the attorneys 
to play their hunches. The defense in a criminal trial is often allowed extra peremptories 
because it is recognized that defendants are at risk of losing their freedom in light of the 
awesome power of government.

The U.S. Supreme Court also has weighed in further on the issue of peremptory 
challenges, ruling that they may not be exercised on the basis of race (Batson v. Kentucky, 
1986, and Georgia v. McCollum, 1992) or gender (J.E.B. v. Alabama, 1994). That is, an 
attorney may not remove a potential juror because she is black or because he is a man. 
The astute reader may ask, “If the lawyer doesn’t have to give a reason, how do we know 
the challenge wasn’t based on race or gender?” The answer is, if the presiding judge 
suspects that this may be the case, he or she must carefully inquire into the possibility 
that this is an unacceptable exercise of a peremptory challenge and must be persuaded 
that there is a neutral reason for challenging the juror. However, many observers have 
remarked that it is not difficult for a lawyer questioned by a judge to find some neutral 
reason that will allow the lawyer to eliminate the juror. Therefore, some proponents of 
jury reform—including former U.S. Supreme Court Justice Thurgood Marshall—believe 
peremptories themselves should not be allowed.

A challenge for cause can be exercised whenever it can be demonstrated that a 
would-be juror does not satisfy the statutory requirements for jury service (e.g., resi-
dence, occupational requirements) and has not already been eliminated from the venire. 
A challenge for cause also may be exercised when it can be shown that the prospective 
juror is so biased or prejudiced that he or she is not likely to render an impartial verdict. 
The presumed bias may be either for or against the defendant. If a writer is suing her 
publisher, for example, the publisher’s attorney may want to exclude another writer from 
the jury. Or a juror may be eliminated because she has ties to one of the parties or attor-
neys through marriage or indicates prejudice against a group to which the defendant 
belongs. Judges may also reject a juror for cause at their own discretion without a request 
from either of the parties (Kovera, 2013). Finally, if a potential juror has already formed 
an opinion about a case, he or she can be removed for cause. An extremely controversial 
aspect of jury selection is found in death penalty cases where courts have ruled that 
jurors must be “death qualified”—meaning they must be found qualified to serve as a 
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juror on a death penalty case. Social science research indicates that such jurors too often 
may not be unbiased or representative of the general population. We discuss death 
qualification and its accompanying research later in the chapter.

How important is voir dire to the outcome of the trial? The research literature is 
mixed in answering this question. “Whereas some studies provide support for the belief 
that voir dire is very important to the trial outcome, other studies cast doubt on this 
conclusion” (Lieberman & Sales, 2007, p. 28). Furthermore, research shows that, in gen-
eral, attorneys are not very good at excluding unfavorable or biased jurors during the 
voir dire process (Kovera, 2013; Kovera, Dickinson, & Cutler, 2003; Lieberman & Sales, 
2007). As we see below, even behavioral scientists do not necessarily help at this task.

Scientific Jury Selection (SJS)

The possibility that individual juror personality, group status, or demographic character-
istics might affect final verdicts has led some attorneys to experiment with new tech-
niques for voir dire. Lawyers have always used their assumptions about human nature to 
help them select juries, of course. For example, if one’s client is a businessperson with 
politically conservative views who is now charged with tax fraud, one does not want left-
leaning political activists on the jury. Nonetheless, the empirical evidence indicates that 
lawyers who rely on conventional stereotypes are poor at identifying biased jurors 
(Ellsworth & Reifman, 2000; Lieberman & Sales, 2007). In fact, “Jury researchers have 
searched in vain for individual differences—race, gender, class, attitudes, or personality—
that reliably predict a person’s verdict and have almost always come up empty handed” 
(Ellsworth & Reifman, 2000, p. 795).

Traditional hunches and guesses about potential jurors are sometimes supplemented 
by the time-consuming and elaborate procedures of social and behavioral scientists in 
the employ of attorneys. As noted in Chapter 2, this process is called scientific jury selec-
tion (SJS) (Saks & Hastie, 1978). Alternately, it is known as systematic jury selection 
(Kairys, Schulman, & Harring, 1975). This method was launched in the early 1970s. In 
one of the earliest examples, the defense in the Harrisburg Seven conspiracy trial hired 
a group of psychologists and other social scientists to help them choose jurors who 
would be most sympathetic to their clients.

The defense reasoning in the Harrisburg Seven case was understandable. The 
defendants were antiwar activists, including priests and nuns, who were accused of 
conspiring to blow up tunnels and kidnap presidential aide Henry Kissinger. The con-
servative community in which the federal trial was being held, together with the nature 
of the charges and the money the government was funneling into the prosecution, 
made acquittal unlikely. The social scientists gathered background and demographic 
information on each potential juror, as well as measures of attitudes, interest patterns, 
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and possible personality characteristics. All of the information was obtained indirectly, 
since the researchers could not contact members of the venire or the jury itself. After 
the trial, in which only two of the seven defendants were convicted on minor charges, 
the defense publicly credited its victory in large part to the extensive help of the social 
scientists (Schulman, Shaver, Colman, Emrich, & Christie, 1973).

Psychologists were involved in the selection process of other juries during this time 
as well. In 1972, a group of five psychologists helped defense attorneys select a jury in 
the trial of Angela Davis, another political activist. She was charged with murder, kid-
napping, and conspiracy, but was acquitted. Joan Little, a jail inmate who killed a guard 
who had sexually assaulted her and was threatening to do so again, was also helped by a 
scientific jury selection process.

Since then, a growing number of social and behavioral scientists have been refining 
and expanding SJS techniques, and they have participated in highly publicized trials as 
well as lesser-known ones. Today, attorneys use consultants knowledgeable in SJS in 
almost all major trials (Lieberman, 2011). Litigation or trial consulting has become a 
major industry, and although many consultants are psychologists, others are not, as 
mentioned in Chapter 2. When trial consultants advise on the selection of jurors, they 
may use a community survey method to measure the persuasiveness of certain argu-
ments or evidence that might be presented during the trial. Survey questions may also 
include measures of community biases, pretrial publicity effects, and individual percep-
tions about the litigants. The gathered information presumably is to provide attorneys 
with an educated guess about whether a given individual will be the juror they want for 
their client. In some cases, the trial consultant may establish mock juries or shadow juries 
consisting of community members who follow the case and are consulted periodically 
in an effort to determine what specific information or strategies will be most effective in 
persuading jurors to see the attorney’s side (Lieberman, 2011). 

How helpful are these SJS methods? Opinions and findings vary (Lieberman, 2011; 
Suggs & Sales, 1978). “For approximately 30 years, psychologists have attempted to deter-
mine the utility of this approach by indirectly testing the effects of background character-
istics on verdict decisions through experimental research and with direct examination of 
cases where SJS has been used” (Lieberman, 2011, p. 48). Many early SJS studies were 
simply inconclusive. In fact, some critics called SJS little more than “social science jury 
stacking” (Penrod & Cutler, 1987). Other studies indicated that it was slightly superior to 
random selection (Padawer-Singer, Singer, & Singer, 1974) or even to the traditional 
selection methods used by attorneys (Zeisel & Diamond, 1978). These early studies did 
not control for the quality of legal representation. In discussing their results, though, 
researchers acknowledged that disparity in representation was an important factor to 
consider. A defendant able to afford a jury or trial consultant would be likely to also afford 
a private defense team exclusively devoted to the case. While public defenders and private 
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attorneys charging lower fees may be extremely capable, they cannot focus on one case 
alone. Moreover, few can afford to hire trial consultants to help in the case.

Unfortunately, contemporary research on SJS effectiveness remains inconclusive. 
This is primarily because SJS effectiveness is very difficult to measure. As pointed out by 
Lieberman (2011), it is especially difficult because there appears to be no meaningful 
definition of success. For instance, if both parties used SJS consultants in criminal trials, 
should the verdict be in favor of the defense or the prosecution to be considered success-
ful? In civil trials, would a lower amount of monetary damages awarded to the plaintiff 
be a success—again, if both parties relied on SJS methods? Moreover, in those cases 
where only one side can afford a consultant, that side typically also has a highly skilled 
team of lawyers. If that side wins the case, was it the consultant or the lawyer who con-
tributed most to the success of the case?

Overall, when it comes to the jury selection process, available research indicates that 
few juror characteristics have been found to predict with any consistency the outcome 
of the trial (Ellsworth & Reifman, 2000; Shaffer & Wheatman, 2000). The persuasiveness 
and nature of the evidence outweigh strongly any personality or specific characteristics 
of individual jurors. Garvey et al. (2004), for instance, in their comprehensive study of 
3,000 jurors who served in criminal trials, discovered that “the strength of the evidence 
against a defendant is strongly and consistently related to how a juror casts his or her 
first vote” (p. 374). Moreover, the stronger the evidence against the defendant in a 
criminal case, the more likely the jurors will vote to convict. Numerous jurors have com-
mented that they could not convict defendants because the prosecution simply did not 
prove its case. On the other hand, when the evidence is ambiguous or poorly presented, 
the characteristics of the jurors might carry greater weight in the decision-making pro-
cess, although it appears that group dynamics and social pressures, rather than indi-
vidual differences, play the more prominent role.

The weight that jurors give to evidence is not surprising if we remember that most 
people are not familiar with the judicial process and, in fact, are generally awed by it. 
Thus, jurors tend to be more strongly influenced by the judicial context than by their 
own personality and attitudes. Within the judicial context, “jurors adopt a role of ‘fair-
ness’ and ‘objectivity’ which may be as extreme as they ever have had or will have in their 
lives” (Saks & Hastie, 1978, p. 70). The courtroom and the jury deliberation room may 
exert powerful situational pressures that mitigate the individual differences of the jurors, 
as we will see in the next chapter.

 y Jury Size and Decision Rule

Whether by historical accident or some unknown logic, the traditional jury in Great 
Britain, the United States, and Canada has consisted of 12 persons who must come to a 
unanimous decision. The U.S. Constitution is silent on the issue of jury size, and it is 
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unclear what the framers ultimately intended (Diamond, Peery, Dolan, & Dolan, 2009). 
In 1966, England began to require that only 10 out of 12 jurors had to agree on a verdict 
(Saks, 1977), and soon after that, lawyers in the United States also began to challenge the 
traditional system. As a result, decision rule, which refers to the proportion of the total 
number of jurors required to reach a verdict, is no longer always unanimous, since some 
jurisdictions now allow agreement among fewer individuals (majority or quorum rule). 
The 12-person jury is also no longer a universal phenomenon. Three fourths of the 
states allow some trials with fewer than 12 members on the jury (Abraham, 1998; 
Diamond et al., 2009). Furthermore, approximately 80% of states today allow jury  
verdicts by 75% of jurors in civil cases; 20% also allow these split verdicts in noncapital 
criminal cases (Abraham, 1998; Diamond et al., 2009; Waters, 2004).

Jury Size

In two landmark decisions, Williams v. Florida (1970), which dealt with state criminal 
trials, and Colgrove v. Battin (1973), dealing with federal civil trials, the Supreme Court 
claimed that reduction in jury size would not alter trial results significantly. A six-person 
jury does not violate a person’s constitutional right as laid down by the Sixth Amendment, 
the Court said in Williams, since that amendment mandates a jury “only of sufficient size 
to promote group deliberation, to insulate members from outside intimidation, and to 
provide a representative cross-section of the community” (p. 100).

In Ballew v. Georgia (1978), the Supreme Court once again broached the jury size 
issue, this time drawing a line at the minimum number of jurors to be allowed. Georgia 
statutes permitted a five-person jury to decide a criminal case, and the petitioner, tried 
on an obscenity charge, claimed that this five-person jury law deprived him of due pro-
cess rights. The Supreme Court agreed, citing social and psychological research on 
group decision making. A year later, in Burch v. Louisiana (1979), the Court made it 
clear that a six-member jury must render a unanimous verdict. These Court decisions 
on jury size prompted more studies designed to discover how jury size influences the 
jury process and jury decision making.

Research on Jury Size

Common sense and information gleaned from the few empirical studies of jury size tell 
us that there are advantages and disadvantages to both small and large juries (see Table 
6-4). Small groups allow more active participation from all members, because people are 
usually less inhibited in expressing their opinion in a small-group discussion. However, 
it has also been shown that small groups, to avoid upsetting the group balance, some-
times inhibit expressions of disagreement among participants (Bales & Borgatta, 1955; 
Slater, 1958). The mere opportunity to speak is greater in a small group, however. On the 
other hand, research has also discovered that 6-person juries are more likely to return 
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verdicts that are extreme as compared with 12-person juries, especially in civil trials 
(Horowitz & Bordens, 2002; Schkade, Sunstein, & Kahneman, 2000).

Larger groups have a number of advantages that are important to note if jury size is 
being considered. Large groups tend to provide the greater variety of skills and knowl-
edge that may be necessary to arrive at a decision in a complex issue. However, larger 
juries, compared with smaller ones, take significantly longer to deliberate and are more 
likely to hang—that is, not be able to agree (Horowitz & Bordens, 2002; Saks & Marti, 
1997). Large juries appear to better remember testimony given during the trial, although 
small juries have been shown to be better at recalling the specific arguments presented 
(Horowitz & Bordens, 2002; Saks, 1977).

A small number of studies have examined the effects of jury size on liability verdicts 
and damage awards in the context of civil trials. For example, Horowitz and Bordens 
(2002) found that, in mock civil trials involving 567 jury-eligible men and women, the 
punitive awards of 6-person juries were highly variable and unpredictable compared 
with those of 12-person juries. A similar result was reported by Schkade et al. (2000). 
Overall, it appears that 12-person juries provide more restrained and reasonable deci-
sion making than smaller groups, at least in civil trials. 

As jury size increases, a more representative cross section of the community is 
obtained, thereby assuring minorities a better opportunity to be represented (Diamond 
et al., 2009). Two kinds of minorities may benefit: (1) racial, subcultural, or other demo-
graphic groups; and (2) opinion minorities. This second type of minority, which refers 
to those persons within a decision-making group who resist or go against the majority, 
has significant implications with regard to jury size.

Early but still relevant research (Asch, 1952; Roper, 1980) is illustrative. Solomon 
Asch, a social psychologist, found that in group situations, one minority member with 
even one ally greatly increases his or her resistance to persuasion by the majority. On the 
other hand, one minority member lacking an ally is substantially less likely to resist the 
majority of three or more. Thus, despite the premise of the classic film Twelve Angry 

Table 6-4
 

Advantages and Disadvantages of Small and Large Juries

Jury Size Advantage Disadvantage

Small Active participation by all. Recall arguments of 
attorneys.

May inhibit disagreement. Too quick to decide. 
Civil awards may be excessive.

Large Variety of skills and knowledge. Recall 
testimony well. Better community 
representation. Minority (demographic and 
opinion) represented.

More likely to hang. Longer deliberation time. 
Some members are reluctant to speak out.
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Men, it is unlikely that one lone individual will be able to influence others. Robert Roper 
tested hypotheses specifically relevant to juries. He predicted that juries with viable 
minorities, defined as at least two members not in agreement with the majority, would 
fail to reach a verdict more often than juries without viable minorities. He also predicted 
that larger juries, being more likely to contain viable minorities, would hang signifi-
cantly more often than smaller ones.

Roper (1980) used a simulation design with a strong attempt at establishing eco-
logical validity. One hundred and ten mock juries ranging from 6 to 12 members were 
selected from jury lists of Fayette County, Kentucky. A videotape of a criminal trial was 
presented in a courtroom, and the juries were then permitted to deliberate for an unlim-
ited amount of time to reach a verdict. The decision could take one of three forms: a 
guilty verdict, a not guilty verdict, or a hung jury. Juries that initially reported they were 
deadlocked were sent back twice to try to reach a decision. If they returned a third time 
without a verdict, a “mistrial” as the result of a hung jury was declared.

As predicted, juries with viable minorities were more likely to end up hung than 
juries with nonviable minorities. In addition, the larger the jury, the more likely it was 
that a viable minority would emerge—hence, the more likely that the jury would be 
hung. The conclusions from the Roper (1980) study indicate that viable minorities are 
more successful at resisting conformity pressures exerted by the majority. Furthermore, 
larger juries over the long haul will result in significantly fewer convictions.

The Dynamite Charge

In some jurisdictions, when jurors tell the presiding judge they have reached a deadlock 
and it appears a retrial will be needed, the judge has the option to use the dynamite 
charge. This is also known as the shotgun instruction, the third-degree instruction, the 
nitroglycerin charge, the Allen charge, or the hammer instruction (Kassin, Smith, & 
Tulloch, 1990). Faced with the possibility of a hung jury, the judge may direct the jury 
to “reexamine their own views and to seriously consider each other’s arguments with a 
disposition to be convinced” (Kassin et al., 1990, p. 538). In other words, the judge 
attempts to “blast” the decisional logjam into a verdict. The dynamite charge may be 
used in either criminal or civil trials. In Lowenfield v. Phelps (1988), the U.S. Supreme 
Court held that the dynamite charge is not necessarily coercive and reaffirmed its use on 
a routine basis in those jurisdictions that allow it.

The unfortunate psychological side effect of the dynamite charge, however, is that 
those in the minority will feel pressure from the judge to change their vote, and the 
majority will feel free to exert even more social pressure on the minority. Kassin et al. 
(1990), in an exploratory study with mock juries, found that the dynamite charge did 
indeed have that effect. V. L. Smith and Kassin (1993) reported a highly similar result. 
Their findings revealed that the dynamite charge caused jurors in the voting minority to 

©SAGE Publications



198 PSYCHOLOGY AND LAW

feel coerced and to change their votes. It reduced the pressure felt by the majority, and it 
hastened the deliberation process in juries that favored conviction. Smith and Kassin 
also noted that, when the dynamite charge is used, jurors may be uncertain of their right 
to declare a hung jury; the charge may lead them mistakenly to believe they cannot do 
this. With the exception of this research, the dynamite charge issue has not been exam-
ined to any great extent by psychologists. More research needs to be done before we can 
assess its effect on various cases, jury compositions, and jury sizes.

Conclusions on Jury Size

Arguments about jury size are often tempered by the observation that a majority of crim-
inal cases handled by the courts are clear-cut, where any number of individuals would 
probably reach the same verdict, whether it be guilty or not guilty. The sensational cases 
we encounter in the media, where juries sometimes deliberate for long periods (there are 
certainly exceptions), represent only a small percentage of all trials ushered through the 
courts. However, the research evidence does strongly suggest that 12-person juries, com-
pared with smaller ones, are more likely to (1) recall more trial testimony, (2) contain 
members of minority groups, and (3) spend a longer (and perhaps more thoughtful) time 
in deliberation (Diamond et al., 2009; Saks & Marti, 1997). Perhaps the Court erred in 
allowing smaller trial juries. Saks and Marti emphasize that, “In holding that juries smaller 
than 12 are constitutional, the Supreme Court set aside 600 years of common law tradition 
and two centuries of constitutional history, including the reversal of its own precedents” 
(p. 465). Saks and Marti also note that the discernible harmful effects of shrunken juries 
have prompted some states to move the jury back to its original size of 12. Diamond et al. 
(2009) assert, “The reduction was introduced primarily in the name of efficiency, with no 
thought that it would impose nonmonetary costs” (p. 426). They argue that—at the very 
least—reducing jury size inevitably has a direct effect on the representation of minority 
groups on the jury, and that the most effective approach is to restore the 12-person jury.

Decision Rule

An issue closely related to that of jury size is that of decision rule—the proportion of jurors 
needed to agree on a verdict before it can be rendered. In other words, is it constitutionally 
permissible to allow a less-than-unanimous decision to convict defendants or to resolve 
civil matters? It surprises many people to learn that unanimity is not always required.

Currently, 48 states require unanimity in felony criminal verdicts. Oregon and 
Louisiana do not. In these two states, a defendant can be convicted of a felony by an 11 to 1 
or 10 to 2 vote (Richey, 2013). Twenty-seven states require unanimity in misdemeanor ver-
dicts. All states require unanimity in capital cases. Conversely, only 18 states require una-
nimity in civil verdicts. The size of the majority differs from jurisdiction to jurisdiction. 
When a jury is not required to reach a unanimous verdict, it is referred to as a quorum jury.
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Two key U.S. Supreme Court cases, Johnson v. Louisiana (1972) and Apodaca, 
Cooper and Madden v. Oregon (1972), are relevant to this issue. In both cases, the Court 
allowed nonunanimous verdicts, especially in light of the fact that such majority or 
quorum verdicts would presumably result in fewer hung juries. However, as noted ear-
lier, in Burch v. Louisiana (1979), the court ruled that a six-member jury must render a 
unanimous verdict. Many convicted offenders have challenged their convictions when 
verdicts were not unanimous, but with little success. In 2013, the U.S. Supreme Court 
denied certiorari in Miller v. Louisiana, which—among numerous other challenges to a 
conviction—challenged Louisiana’s rule of allowing felony convictions by verdicts of 
10–2 or 11–1. The petitioner, Miller, had been convicted by a quorum jury that had 
demonstrated considerable difficulty reaching a verdict. The jurors asked the presiding 
judge for guidance several times during the deliberation process. The judge was told, 
among other things, that a juror had fallen asleep and that another juror was reading and 
quoting from a bible. Upon hearing this, the judge ordered the bible to be removed from 
the jury room. Despite this and many other challenges to both jury selection and the 
jury’s deliberation, Miller’s conviction was upheld by the state appellate court. As men-
tioned above, the U.S. Supreme Court recently announced it would not hear the case.

It seems that nonunanimous or quorum juries are here to stay, particularly in civil 
cases. Moreover, despite the fact that nonunanimous juries in felony criminal cases are 
allowed in just two states, it does not seem that challenges to a state’s rights to adopt this 
procedure will be successful.

Research on Decision Rule

Few empirical studies have investigated the impact of allowing juries to reach a verdict 
without total consensus. Of 11 such studies reviewed by Devine et al. (2001), most had 
been conducted during the late 1970s and early 1980s. Those studies found that juries 
not required to be unanimous tended to take less time to reach a verdict, took fewer 
polls (votes), and hung less often than those requiring unanimity. Several studies have 
suggested that quorum juries demonstrate better recall of the arguments and display 
more communication among members (Saks, 1977). However, it has also been found 
that quorum juries often stop deliberating the moment they reach the requisite majority 
(Kalven & Zeisel, 1966; Saks, 1977, 1997), thus providing less opportunity for a minority 
member or dissenter to argue a position or even be heard at all. Therefore, unanimous 
juries—like larger juries—probably have the advantage of allowing greater participation 
by someone with a minority view. Moreover, since the first vote of quorum juries gener-
ally predicts the final verdict (Saks, 1977), it appears that it is primarily in situations 
where unanimity is required that the minority can effectively alter the course set by the 
majority. On the other hand, unanimous juries also are more likely to block verdicts or 
to result in hung deliberation. In their classic work, The American Jury, Kalven and 
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Zeisel cite data indicating that, in jurisdictions requiring unanimous verdicts, 5.6% of 
juries were hung. This figure compared with 3.1% in jurisdictions that required only 
quorum verdicts.

 y Jury Instructions

During a trial, jurors are expected to remain passive, in the sense of having no direct 
involvement in the proceedings, but they are also expected to be attentive. They must 
listen to testimony and arguments, pay attention to demonstrations, scrutinize exhibits, 
and form their impressions. Traditionally, the information had to be acquired and 
retained through hearing and auditory memory, because jurors were prohibited from 
taking notes. Note taking is becoming much more common, however, particularly in 
complex cases. Judges increasingly are allowing—but not requiring—jurors to take notes 
during trials. Regardless of how it gathers its data, “The jury is expected to absorb infor-
mation and spew out a decision, much like an empty sponge can be filled with liquid and 
squeezed to obtain what it has absorbed” (Diamond, 1993, p. 425).

After the voir dire, and once the jury has been selected, the trial follows three main 
phases: opening statements, the presentation of evidence, and closing arguments. In 
criminal trials, the prosecution usually has both the first and the last word, but this may 
vary by jurisdiction. Lawyers often use the opening statement phase to “connect” with 
the jury and summarize the position each side plans to take.

The role of the presiding judge is to enforce rules of procedure in the courtroom 
by controlling the manner in which evidence is presented, by ruling on objections, and 
by choosing between the procedural arguments of attorneys as to the proper process 
to be followed. It is also the judge’s prerogative to control the courtroom by threaten-
ing and imposing contempt citations for disturbances or other interference with 
courtroom procedure.

Types of Instructions

At various points before, during, and after the trial, the presiding judge will give instruc-
tions to the jury (see Table 6-5 for definitions and illustrations). These are usually clas-
sified according to the nature of their content and when they are given. Substantive law 
instructions relate to aspects of the specific case at hand. For example, if a defendant is 
charged with embezzlement, the judge instructs the jury on the elements of that crime 
and on what must be proved by the prosecution beyond a reasonable doubt. The judge 
would also explain the concept of reasonable doubt. In essence, substantive law instruc-
tions include information about the law as it applies to the particular case. Procedural 
instructions are those that enlighten jurors about the various rules that apply across a 
wide variety of cases. For example, the judge explains the roles of judge and jury during 
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the course of the trial or informs jurors whether their decision must be unanimous. The 
procedural instructions also usually include what is expected regarding the jurors’ con-
duct during the trial, their responsibility to avoid representatives of the media, the need 
for their impartiality, and their duty not to discuss the case with other jurors or other 
persons during recess. They may also include whether the jurors can take notes during 
the trial. Preliminary instructions are given to jurors at the beginning of the trial. They 
are usually—but not invariably—procedural in nature. For example, the judge will rou-
tinely warn nonsequestered jurors in high-profile cases not to expose themselves to 
media accounts of the case and not to discuss the case with others or among themselves 
until it is time for deliberation.

Throughout the trial, the judge also gives a number of warnings to the jury not to 
consider some kinds of information in arriving at a verdict. For example, if inadmissible 
evidence is inadvertently or deliberately brought up in court, jurors are told simply to 
disregard it. In other situations, they are told the information they heard may be used in 
their deliberations, but only for limited purposes. Finally, when all of the evidence has 
been presented and both sides have made their summations, the judge gives jurors 
instructions pertaining to their deliberations. Both substantive and procedural instruc-
tions are given, and many repeat what has already been said. The six jurors in the 
Zimmerman case were given instructions that were unusually detailed and lengthy. 
Although Zimmerman was charged with second-degree murder (a crime that the judge 
defined for the jurors), prosecutors at the end of the trial requested an instruction on 
manslaughter as well, which the judge granted. In other words, she told jurors they could 

Table 6-5
 

Types and Illustrations of Instructions Given to Juries by the Presiding Judge

Type of Instruction Description Examples

Substantive law Inform jurors about the law relative to 
the case at hand.

Difference between murder and manslaughter. 
Explanation of preponderance of evidence.

Procedural Inform jurors of rules and roles. Role of judge and attorneys. Jurors must avoid 
media accounts.

Preliminary Instructions given at beginning of trial. No contact with attorneys for either side. Arrive 
at courthouse by given time of day.

Charging All instructions relative to law and 
jurors’ general duties.

Explanation of burdens of proof and which side 
must meet which burden.

Admonitions or 
curative

Intended to warn jurors or make up 
for (“cure”) error during trial.

Disregard comment by a witness. Information 
may be used for one purpose, but not another. 

Pattern Standardized, uniform instructions 
used across different jurisdictions, 
typically at judge’s discretion.

Defining the elements of murder. Definitions of 
aggravating and mitigating factors.
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consider finding him guilty of the lesser charge, and she explained the elements of man-
slaughter compared with murder. 

J. Alexander Tanford (1990) suggests placing instructions into two main categories: 
(1) charging instructions, and (2) admonitions: “Charging instructions explain the jury’s 
role, describe relevant procedural and substantive law, and provide suggestions on how 
to organize deliberations and evaluate evidence” (p. 72). In short, they summarize the 
juror’s duties: Listen, assess the credibility of witnesses, weigh the evidence, abide by the 
law, and render a decision. Note that the charging instructions may be substantive, pro-
cedural, or preliminary. They may occur at any point during the trial and sentencing.

“Admonitions are given spontaneously in an effort to prevent jurors from misusing 
potentially prejudicial information” (Tanford, 1990, p. 95). In the legal literature, admo-
nitions are often called curative instructions because they are presumed to correct or 
“cure” potential errors in the trial process. There are two basic types: (1) admonitions 
that jurors must completely disregard information deemed by the court as being preju-
dicial, and (2) admonitions that jurors limit their use of certain kinds of evidence. A 
judge may tell the jury to disregard a witness’s comment that a civil defendant has 
offered to settle the case, or tell a jury to disregard improper remarks made by attorneys 
during the trial. These are examples of curative instructions of the “disregard” type. The 
classic illustration occurred during the trial of Charles Manson, charged with the highly 
publicized Tate-LaBianca murders in California in 1969. Manson walked into the court-
room and held up a banner newspaper headline for the jurors to see. The headline was 
highly inflammatory, because it proclaimed that then–President Richard M. Nixon had 
declared that Manson was guilty. The jury was told to disregard the incident. The judge 
was careful, however, to poll jurors individually in an effort to determine whether they 
were unduly influenced by the headline.

Limited-use evidence “refers to evidence that is introduced for certain purposes 
but not for others. For example, in certain cases, evidence that a defendant has 
prior convictions may be used to determine the credibility of statements made 
by the defendant . . . but may not be used to show that the defendant has com-
mitted an act. (Lieberman & Sales, 1997, p. 600)

Not surprisingly, this type of instruction—an example of limiting instructions—is 
extremely difficult for jurors to comprehend, as will be seen shortly.

In many jurisdictions, judges have adopted pattern instructions rather than instruct-
ing jurors in their own words. Pattern instructions, often provided by the Federal 
Judicial Center, are standard or uniform instructions that can be applied across different 
jurisdictions. Use of these instructions obviously simplifies the role of the judge. 
Furthermore, the content of the instructions is less likely to be challenged on appeal. On 
the other hand, pattern instructions typically drafted by lawyers in an effort to be legally 
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precise are often very complex and incomprehensible to jurors (Lieberman & Sales, 
1997, 2000; Tanford, 1990).

Research on Jury Instructions

Does the average juror really understand the requirements and safeguards associated 
with charging instructions and admonitions? Furthermore, even if the average juror 
does understand, will he or she do what is legally expected? Finally, what level of com-
prehension is acceptable? As Elwork, Alfini, and Sales (1987) have asked, what percent-
age of jurors must understand the instructions in order to ensure a just and fair result? 
These are questions social science researchers have attempted to answer. Their research 
is comprehensively summarized in a review by Lieberman and Sales (1997). For clarity, 
we will adopt Tanford’s (1990) two main categories to review the research.

Charging instructions. With great regularity, research has found that jurors—even highly 
educated individuals—find jury instructions technical, full of ambiguity, and downright 
confusing (Ellsworth & Reifman, 2000; Lieberman & Sales, 1997, 2000; A. E. Smith & 
Haney, 2011). Smith and Haney write that in “virtually all of the reported research—
regardless of the participant demographic, methodology employed, or specific legal  
context—jurors’ comprehension of the legal instructions that are supposed to guide their 
decision making appears to be very low” (p. 339). This incomprehensibility has a negative 
effect on juror deliberation, leading jurors to discuss inappropriate topics, neglect impor-
tant ones, and allow one or two jurors to control the deliberation process (Elwork, Sales, & 
Alfini, 1977, 1982). The lack of clarity of jury instructions also presents a serious threat to 
the fairness of jury trials. Although most of this comprehension research has been done 
with criminal juries, civil juries also demonstrate considerable difficulty in comprehen-
sion. Hastie et al. (1998), for example, found that the overall level of performance for jurors 
asked to define legal terms that were relevant to their decisions (and that had been defined 
by the judge) was very low. The median score was 5% correct, and 30% of the participants 
received a score of 0 correct. The researchers did find individual background factors that 
predicted better comprehension, however. Jurors who were younger, were better educated, 
and had higher income demonstrated better comprehension.

Even pattern instructions, in their effort at legal precision, have apparently become 
so full of jargon and qualifying clauses that they are fundamentally incomprehensible to 
the average citizen. Sometimes, it is even difficult to find the verb. “Legalese” by itself is 
not the only problem, however. A number of grammatical constructions and discourse 
features (e.g., poor organization within paragraphs, needless redundancy) also contribute 
to a misunderstanding of the text (Levi, 1990). Efforts have been made to rewrite instruc-
tions with attention to psycholinguistic principles with some success (Diamond & Levi, 
1996; Elwork, Alfini, & Sales, 1987; A. E. Smith & Haney, 2011). However, even better 
clarity of instructions did not improve comprehension to a high level of satisfaction.
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Some commentators conclude that the benefits of rewriting and simplifying may be 
overstated (Lieberman & Sales, 1997; Tanford, 1990). The abstract nature of the law 
creates its own problems. Legal concepts are often hard to understand—even for law 
students—because they are so abstract and so removed from any specific context or 
example. Accordingly, the judge should provide a context for them, refer to the actual 
evidence, and use numerous examples when providing instructions. As Tanford asserts, 
“Rewriting some instructions may be a pointless task because it is the law itself that is 
incomprehensible” (p. 102).

Admonitions. Recall that these are subdivided into instructions to completely disregard 
and instructions to limit the information to certain contexts. In either case, admonitions 
are problematic, as suggested by a line of research in the social and behavioral sciences.

When jurors are told to do something—like disregard what they may consider 
critical or enlightening evidence—they are apt to do something just the opposite, a pro-
cess social psychologists call reactance (Brehm, 1966). Moreover, telling jurors to disre-
gard or to segment the evidence is likely to highlight the material in their minds even 
more. “The empirical research clearly demonstrates that instructions to disregard are 
ineffective in reducing the harm caused by inadmissible evidence and improper argu-
ments” (Tanford, 1990, p. 95). In fact, instructions to disregard may make matters worse 
(Wolf & Montgomery, 1977). This cognitive process is referred to in the legal literature 
as the backfire effect (Cox & Tanford, 1989). “The backfire effect occurs when jurors 
pay greater attention to information after it has been ruled inadmissible than if the judge 
had said nothing at all about the evidence and allowed jurors to consider it” (Lieberman 
& Arndt, 2000, p. 689). The research indicates, Lieberman and Arndt conclude, that 
admonitions to disregard may not only be highly ineffective in many situations, but may 
serve to draw jurors’ attention to inadmissible evidence and essentially increase their 
reliance on that evidence for making their decision. Pickel (1995) found that the backfire 
effect occurred when jurors were instructed to ignore inadmissible evidence that indi-
cated the defendant had a prior criminal record. However, the backfire effect did not 
occur when the jurors were told to disregard inadmissible “hearsay” evidence. Pickel 
attributed this inconsistency to the jurors’ notion of what they believe is just and fair, 
despite what the law says. In other words, they thought it unfair to consider hearsay 
evidence from a third party, but perfectly justifiable to consider incriminating evidence 
that had slipped into the trial. Inadmissible evidence of prior conviction appears to be 
especially damaging to criminal defendants and most particularly when other evidence 
of guilt is weak (Lieberman & Sales, 1997). Lieberman and Arndt found that the backfire 
effect also did not occur when jurors considered the information unreliable.

Yet, despite evidence to the contrary, the courts continue to think that admonitions 
are effective and protect the defendant’s rights (Tanford, 1990). The assumption that 
warnings to disregard are effective, or at least partially effective, on the thinking process 
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and prejudice of the jury is termed, in the legal literature, the cured-error doctrine: A 
mistake was made, the jury heard something it should not have heard, and we fix this 
mistake by warning them not to pay attention to what they heard.

It has been suggested that, in actual cases, the group deliberation process provides 
checks on the jury. If the group considers information that it was told to ignore, indi-
vidual jurors can put pressure on the others not to consider that information. We have 
little evidence that this phenomenon exists, though. Representative is a study by Rose 
and Ogloff (2001) in which group decision making did not improve juror application of 
instructions. In addition, studies that examine the after-the-fact deliberation of actual 
jurors, usually carried out by polling or interviewing them, support these results.

The courts also continue to believe that limiting instructions satisfy the cured-error 
doctrine. “[M]ost courts hold ‘unquestionably’ that limiting instructions should be 
given, and once given, ‘cure’ any error” (Tanford, 1990, p. 98). Empirical studies have 
continually shown that limiting instructions are largely ineffective concerning prior 
criminal convictions (Wissler & Saks, 1985), evidentiary factors (Greene & Loftus, 
1986), inadmissible evidence (Sue, Smith, & Caldwell, 1973), and prior convictions of 
perjury (Tanford & Cox, 1987, 1988).

Nevertheless, despite the fact that social science research does not support the effec-
tiveness of admonitions to disregard or to limit, this does not mean that judges should 
not issue them. In fact, failure to admonish is grounds for appeal, and a lawyer’s failure 
to object if a request for an admonition is not forthcoming may be grounds for an appeal 
based on inadequate assistance of counsel. Therefore, even though a judge may be very 
well aware that jurors are likely not to disregard, the law requires that the judge at least 
make an attempt at curing the error.

Improving Juror Comprehension

Because it is clear from research that jurors often do not understand instructions, 
researchers have proposed methods for improving jury comprehension in this regard. 
For example, there is evidence that providing jurors with written copies of the instruc-
tions, particularly when this is accompanied by oral instructions from the judge, 
improves comprehensibility (Kramer & Koening, 1990). Heuer and Penrod (1989) did 
not find this improvement, although they did find that jurors receiving written instruc-
tions were more satisfied with the legal process. There is some concern that written 
instructions might increase deliberation time, a factor that speaks to the efficiency of the 
jury process. Thus far, there is no indication that providing written instructions has this 
effect (Lieberman & Sales, 1997).

Many experts believe that providing charging instructions about the law at the very 
end of the trial is a poor procedure for enhancing juror understanding of what is 
expected of them. Thus, the timing of the instructions is important. Elwork et al. (1977) 
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and Kassin and Wrightsman (1979) reported that jurors are far more likely to under-
stand their charge and all its ramifications if instructions are communicated to them at 
the beginning of the trial as well as at the end. Although other researchers have not 
found these effects, Lieberman and Sales (1997) remark that there does not appear to be 
a detriment to presenting these instructions both pre- and posttrial. The possible 
improvement in both comprehension and juror satisfaction may lead to a reduction in 
juror bias, they argue.

Robbenolt, Penrod, and Heuer (1999) reviewed research on two other approaches to 
improving juror competence: allowing jurors to ask questions and to let them take notes. 
The opportunity to ask questions, if offered, has thus far been limited to misdemeanor 
trials and to trials in civil cases, although there are exceptions. Jurors in the 2013 murder 
trial of Jodi Arias were allowed to submit questions to the presiding judge, who screened 
them and then asked some of the defendant, who had decided to testify on her own 
behalf. Arias was on the stand for 18 days, some of which were spent answering about 
100 jury questions. Note taking has been allowed in both misdemeanor and felony 
criminal cases as well as in civil trials. In most jurisdictions, the decision as to whether 
to allow jurors to submit questions and to take notes is left to the trial judge, but some 
state statutes prohibit note taking by jurors.

Robbenolt et al. (1999) reported that the research on both questioning and note tak-
ing provides little support for their advantages, but it also provides no clear evidence of 
harm. Field experiments conducted by Heuer and Penrod (1988, 1989, 1994) on note 
taking, for example, indicate that it serves as a minor memory aid but does not increase 
satisfaction with the trial or the verdict. However, claims that allowing jurors to take 
notes will distort the record, distract other jurors, or consume too much time are unwar-
ranted. Note takers also do not have undue influence over non–note takers, nor do their 
notes favor one side or the other. In addition, some research studies do suggest an 
advantage to note taking (e.g., Horowitz & Forsterlee, 2001; Rosenhan, Eisner, & 
Robinson, 1994). In summary, there is no strong evidence that allowing jurors to take 
notes either improves or does harm to the jury process overall.

Permitting jurors to ask questions appears to promote understanding of the evi-
dence and issues, but it does not help get at truth, increase satisfaction with the trial, or 
alert counsel to issues that need further development (Robbenolt et al., 1999). On the 
other hand, there is no evidence that jurors ask improper questions, lose their neutrality, 
or interfere with the trial strategies of attorneys.

 y Death Sentencing

At the end of 2011, a total of 36 states, the U.S. Government, and the U.S. military autho-
rized the death penalty (Snell, 2013). Fourteen states and the District of Columbia did 
not. Also at the end of 2011, state prisons and the Federal Bureau of Prisons held 3,083 
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inmates under the sentence of death (Snell, 2013). Four states (California, Florida, Texas, 
and Pennsylvania) held more than half of all inmates on death row. Despite these high 
numbers, death comes slowly and sometimes not by execution. In 2011, a total of 24 
states and the Federal Bureau of Prisons removed 137 inmates from under the sentence 
of death: Forty-three were executed, 24 died by other means, and 70 were removed by 
courts overturning sentences or convictions or were the result of commutations.

Murder trials in which the jury is asked to decide if the defendant is guilty, and if he 
is, whether he should be put to death, are called capital trials. In typical criminal trials, 
jurors decide only whether or not the defendant is guilty of one or more charges, and 
sentencing is usually left to the judge, with or without a jury recommendation. In capital 
trials, however, the jury makes both the guilt and sentencing decision, although in a few 
states the judge can override a jury’s decision to spare the defendant the death penalty. If 
the defendant is convicted, the trial becomes a bifurcated trial. That is to say, the jury 
must first decide on guilt, then in a later proceeding decide whether the individual should 
be put to death. Capital trials represent one of the most difficult small-group tasks—
deciding whether another person should live or die (SunWolf, 2010b). Not surprisingly, 
social science researchers have studied this process in great depth (see Box 6-2).

A good example of the difficult task faced by a capital jury is the Jodi Arias trial, 
discussed above. Arias was charged with murder in the 2008 stabbing and shooting 
death of her boyfriend, Travis Alexander. Although she claimed self-defense, Arias was 
convicted of first-degree murder in May 2013. Recall from above that she answered 
some 100 questions posed by the jury during her trial. The same jury, convening imme-
diately after the conviction, could not agree on whether to sentence her to death or life 
in prison. As this book is going to press, a second jury is likely to be convened to make 
that decision. If the second jury is also unable to arrive at a decision, the death penalty 
will be automatically taken off the table, and a judge will sentence Arias to life.

Jury research on the death penalty has proliferated since the 1970s. During that 
decade, the U.S. Supreme Court first declared the death penalty, as it was then being 
applied, cruel and unusual punishment in violation of the Eighth Amendment (Furman 
v. Georgia, 1972). Four years later, the Court approved the death penalty if state statutes 
were crafted to prevent arbitrary imposition (Gregg v. Georgia, 1976). Most death pen-
alty states have responded to the Court’s requirements by providing for the bifurcated 
trial process mentioned above. The jury first must decide whether the defendant is 
guilty beyond a reasonable doubt. Then, in a separate proceeding, careful deliberation 
must be given to whether the death penalty should be imposed. This crucial role of the 
jury was highlighted in the Supreme Court decision (Ring v. Arizona, 2002) in which 
the Court ruled that jurors, not judges, must make a finding of the aggravating factors 
that will lead to a death sentence. Earlier, in Penry v. Lynaugh (1989), the Court ruled 
that mitigating circumstances—in that case, Penry’s intellectual disability—must be 
taken into account.
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The Capital Jury Project

The Capital Jury Project (CJP) is a comprehensive study of jurors who served on capital juries 
in 15 states. The study was designed to examine the factors that influenced their decisions, 
particularly related to whether to impose the death penalty (Bowers, 1995). The data were 
gathered through interviews with four randomly selected jurors from each capital trial after 
the trial was completed. The project has spurred similar research studies in many death pen-
alty states, making this an ongoing effort to study capital sentencing.

Interviewers for the CJP were law professors, criminologists, psychologists, law students, 
graduate students, and political scientists. Interviews were extensive, taking 3 to 4 hours for 
each juror. The jurors were asked about the quality of the evidence in the case on which they 
sat, the demeanor of the defendant, the performance of lawyers and the judge, the legal 
instructions, and the process of jury deliberations, among other things. Researchers also have 
collected demographic data about each juror (e.g., age, gender, race, religion) and also about 
each juror’s attitudes toward the death penalty and other criminal justice issues.

Numerous published studies have been made available since the project began in 1990. 
Although findings sometimes differ depending upon the state, some general conclusions are 
available. Here are just a few:

•	 The demeanor of the defendant during the trial and at the sentencing hearing has an 
effect on the jury’s final decision; defendants who show some emotional regret are 
treated with some leniency, compared with those who are expressionless or arrogant in 
their demeanor.

•	 Capital jurors are strongly influenced by their own race, religion, and attitude toward 
the death penalty.

•	 Expert witnesses, particularly those called by the defense, are viewed with suspicion 
and seen as not credible.

•	 Capital jurors have considerable difficulty understanding the legal instructions pro-
vided to them by judges.

•	 Capital jurors have difficulty weighing aggravating and mitigating factors, and they 
often believe they must be in unanimous agreement on these factors.

Sources: Blume (2008); Blume, Eisenberg, & Garvey (2003).

Questions for Discussion:

1. Do the above findings from the Capital Jury Project and similar studies indicate that the 
death penalty should be abolished? Why or why not?

2. Discuss the pros and cons of interviewing persons who serve on juries after the case has 
been decided.

BOX 6-2 RESEARCHERS AT WORK
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The process of imposing the death penalty can be a complex one and is surely taxing. 
Jurors must weigh aggravating and mitigating factors, but they often do not know pre-
cisely how to do this. An example of aggravating factors is a particularly heinous and cruel 
method of carrying out the crime, such as evidence that the victim was slowly tortured. 
Mitigating factors might include age, a childhood marred by extensive physical abuse, or 
evidence of a mental disability that had not been sufficient to acquit the defendant. 

In three death penalty states (Texas, Virginia, and Oregon), predictions of future 
dangerousness on the part of the offender play a critical role; jurors are required by 
statute to consider this factor (Berry, 2010; Sites, 2007). Twenty-one death penalty 
states allow (but do not require) future dangerousness to be considered as an aggravat-
ing factor in capital sentencing (Sites, 2007). However, even in states that do not 
require or allow predictions of future dangerousness to play a role in the decision-
making or capital sentencing phase, it is well known that jurors in a death penalty case 
spend a considerable amount of time discussing the propensity of the defendant to  
be violent and dangerous before they make their decision (Berry, 2010; Sites, 2007).  
In fact, in jurisdictions where death-qualified jurors are not encouraged or allowed  
to consider future dangerousness as an aggravating factor in capital cases, research 
finds that jurors often make future dangerousness a central component in the deci-
sion-making process (Blum, Garvey, & Johnson, 2001). As Berry asserts, these deci-
sions are “presumably based, at least in part, on whether the juror believes that the 
defendant poses a personal danger to the juror himself, his friends, and his family” 
(pp. 902–903). Further on, we will discuss the role of clinical and actuarial predictions 
of dangerousness in capital cases.

 y The Death Qualification Process

One of the major differences between death-qualified (capital) jurors and ordinary 
jurors is that capital jurors must undergo a relatively rigorous selection process. For 
example, during the voir dire in a capital case, prosecutors poll jurors on their attitudes 
toward the death penalty. Prior to the late 1960s, prosecutors were allowed to automati-
cally remove potential jurors who opposed capital punishment. In the landmark case 
Witherspoon v. Illinois (1968), however, the Supreme Court placed some limitations on 
this practice. It ruled that prospective jurors could be eliminated only if they made it 
unmistakably clear that, because of their philosophical opposition to the death penalty, 
they could not do one or both of the following things. First, they could not make an 
impartial decision as to a defendant’s guilt (guilt nullifiers). Second, they could not bring 
themselves to sentence a convicted offender to death (penalty nullifiers). Later, the 
Court broadened the pool of potential “excludables” (those not allowed to serve) by 
allowing trial judges the discretion to exclude a juror if the judge believed the juror’s 
views would prevent or substantially impair the performance of the juror’s duties 
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(Wainwright v. Witt, 1985). In other words, even if a prospective juror says he or she is 
against the death penalty but could still find a defendant guilty in a capital case, a judge 
may believe otherwise, and the prospective juror could be excluded. It is estimated that 
this death qualification process excludes between 10% and 17% of eligible jurors 
(Fitzgerald & Ellsworth, 1984).

Death-Qualified Excludables

A number of studies have compared death-qualified jurors to “excludables”—those not 
allowed to serve on a capital jury—and suggest that capital defendants may be at a dis-
advantage because of the death qualification process (Bohm, 1999; Haney, 1984; 
SunWolf, 2010a, 2010b). “Citizens who state they could not impose the death penalty are 
excused by law, skewing the jury chosen toward conviction-proneness” (SunWolf, 
2010a, p. 476). In addition, it is questionable whether death-qualified jurors are repre-
sentative of the general population. Fitzgerald and Ellsworth (1984) found that the death 
qualification process significantly excludes more blacks than whites, more females than 
males, more low-income people than higher-income people, and more Democrats than 
Republicans. Death-qualified jurors also have been found to favor the prosecution and 
be conviction prone (Cowan, Thompson, & Ellsworth, 1984) and to be less receptive to 
mitigating circumstances than excludables (Luginbuhl & Middendorf, 1988). It should 
be noted, though, that at least one study challenges this evidence. Elliott and Robinson 
(1991) found that death penalty attitudes did not significantly affect verdicts.

Clinical and Statistical Prediction in Capital Cases

Recall that some states require jurors to predict the future dangerousness of an offender, 
while other states allow it. Research suggests, though, that whether required or allowed, 
future dangerousness is not far from the minds of capital jurors. During the sentencing 
phase of the trial, they often hear testimony on this issue. It is, however, extremely dif-
ficult to predict human behavior, even violent behavior, with acceptable accuracy—even 
for well-trained, experienced mental health professionals. As noted by William Berry 
(2010), “[T]he incontrovertible scientific evidence demonstrates that future dangerous-
ness determinations are, at best, wildly speculative” (p. 907).

Historically, mental health professionals, when testifying at the sentencing phase of 
a capital case, have relied heavily on clinical prediction. Clinical prediction refers to the 
process of matching behavioral indicators with personality profiles and case histories to 
predict future behavior. In most cases, it is largely based on experience working with 
patients. To illustrate, in a well-cited Texas study of 155 capital cases in which prosecu-
tors used experts to predict a defendant’s future dangerousness, the experts were wrong 
in 95% of the cases (Edens et al., 2005; Texas Defender Service, 2004). A large majority 
of these medical and mental health experts relied almost exclusively on their clinical 

©SAGE Publications



 The Trial Jury 211

experience, “gut feeling,” and training in making their predictions, and not on the rele-
vant scientific research or statistical data. Consequently, predictions of dangerousness in 
capital cases, especially those based exclusively on clinical experience and speculation, 
are highly suspect. (See Box 6-3, illustrating a case in which an appellate court found 
clinical predictions unreliable.)

On the other hand, predictions of dangerousness based on scientific data and objec-
tive measures—actuarial predictions—are often better. They are based on statistical and 
experimental research on how groups of individuals with similar characteristics have 
acted in similar situations. However, actuarial predictions are not without their prob-
lems. Most empirically based assessment instruments and other objective measures of 
violence risk were not developed and validated specifically for predicting chronically 
dangerous individuals with high accuracy. As asserted by John Edens and his coauthors 
(2005), “we are unaware of any data directly addressing what most people would con-
sider indicative of being a ‘continuing threat to society’” (p. 81). Although some of the 
assessment measures are improving in their predictive accuracy (as will be discussed in 
Chapter 12), it is clear that none of them—at this stage in their development—should be 
used for determining life-or-death decisions in capital cases. In essence, predictions of 
dangerousness at capital sentencing—if they are required by the legal system—should be 
undertaken with extreme caution.

The U.S. Supreme Court and many state courts have assumed that jurors are perfectly 
capable of distinguishing between clinical and actuarial testimony and have assumed, 
also, that they give less weight to the clinical (Krauss & Sales, 2001). Psychological 
research has found the opposite, however. Jurors have a preference for expert testimony 
based on clinical data (Krauss & Sales, 2001; Melton et al., 2007), leading to the conclusion 
that clinical testimony may have an unfair advantage over actuarial-based testimony.

Case Study. Predicting Dangerousness in Capital Sentencing: 
Reliability of Clinical Judgment Versus Actuarial Data

Billie Wayne Coble is a Texas inmate who was 
twice sentenced to death, first in 1990 and 
again in 2008. In a triple murder, he killed his 
mother-in-law, father-in-law, and brother-in-
law (a police officer in Waco). Coble was 
granted a rehearing, partly because of an 

unconstitutional jury charge in the first trial 
and partly because of the expert testimony of 
the state’s psychiatrist at the first sentencing 
proceeding. At the time of the rehearing, he 
had spent 18 years on death row and—at age 
60—was described as a model inmate who was 

BOX 6-3

(Continued)

©SAGE Publications



212 PSYCHOLOGY AND LAW

cooperative with corrections officers and often 
helped other inmates.

Coble was certainly not a model citizen 
prior to his imprisonment. His early childhood 
years were marred by negative events, and at 
age 15 he was diagnosed with sociopathic 
personality disturbance of the dissocial type. 
He had a history of violence, including brutal-
izing and molesting women and girls. He 
served in Vietnam but was not allowed to 
reenlist because he did not receive good per-
formance reviews. The woman whose parents 
and brother he murdered was his third wife; 
during the same incident, he had kidnapped 
and assaulted her.

The state’s expert, Dr. Richard Coons, a 
forensic psychiatrist who had conducted some 
150 evaluations of future dangerousness and 
nearly 10,000 competency and sanity evalua-
tions, had interviewed Coble prior to his first 
trial but had not seen him in 18 years and did 
not reinterview him before the 2008 hearing. 
His notes on the earlier interview had been lost 
in a flood, and he had no memory of that inter-
view. Relying on documents provided by the 
prosecution, Dr. Coons testified once again that 
someone like Coble was at high risk of “future 
dangerousness,” a finding that is necessary in 
Texas for sentencing an inmate to death. In this 
and other cases (e.g., United States v. Fields, 
2007), Dr. Coons provided predictions of dan-
gerousness based on hypothetical situations.

Dr. Coons used unstructured clinical judg-
ment to arrive at his conclusion. He described 
his methodology as one that took into account 
the following factors: a history of violence, the 
person’s attitude toward violence, the particu-
lars of the offense, the person’s personality 
and general behavior, the person’s conscience, 

and whether the person being assessed would 
be in or out of prison (Coble v. Texas, 2010). 
Questioned by Coble’s attorneys, Dr. Coons 
admitted that he was unaware of much of the 
research literature on predictions of danger-
ousness. He said his method was subjective, 
and he acknowledged that other clinicians 
might reach different conclusions.

Dr. Mark Cunningham, a forensic psycholo-
gist who has both research and clinical experi-
ence with prisoners on death row, conducted a 
comprehensive violence risk assessment of 
Coble that included interviews, risk assessment 
instruments, and a review of actuarial data. Dr. 
Cunningham is a highly regarded scientist with 
an impressive publication record and profes-
sional awards and memberships. In light of a 
number of factors, including Coble’s prison 
record and his age, he found Coble to be at the 
lowest risk for violence. Nonetheless, the jury 
recommended that he be sentenced to death.

The Texas Court of Criminal Appeals (Coble 
v. Texas, 2010) expressed approval of the 
approach taken by Dr. Cunningham and found 
that the testimony of Dr. Coons did not meet 
the standards for reliability outlined by the U.S. 
Supreme Court in Daubert, which we discussed 
in previous chapters. However, the court also 
ruled that admitting Dr. Coons’s testimony 
amounted to harmless error: It had no substan-
tial and injurious effect on the jury’s delibera-
tion about future dangerousness. Other 
arguments advanced by Coble’s attorneys were 
also rejected.

In June of 2011, the U.S. Supreme Court 
denied certiorari in this case. (The APA filed an 
amicus brief for the case in May of 2011.) Coble 
attempted a third appeal to the Texas Court of 
Criminal Appeals, but this appeal was denied 
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in February 2012. At this time, Coble is on 
death row awaiting an execution date.

Questions for Discussion:

1. Is it possible to assess future dangerousness 
on the basis of written records, a hypotheti-
cal situation, and no direct contact with the 
person whose dangerousness is being 
assessed?

2. In the first trial, the jury was not instructed 
to consider mitigating circumstances involv-
ing Coble’s psychological problems, includ-
ing PTSD following service in Vietnam. Why 
must mitigating factors be taken into 
account in death sentencing?

3. Should the fact that Coble was a model 
prisoner be taken into consideration in 
deciding whether to put him to death?

Psychological research continues to document both the deficiencies of clinical pre-
diction and the juror preference for such testimony. Although we discuss this in the 
death penalty context here, it is problematic in numerous other contexts as well. Krauss 
and Sales (2001) offer several suggestions for tackling this issue. They recommend that 
better methods of instructing jurors should be adopted, with judges informing jurors of 
the natural, but misguided, preference for clinical data. They also suggest that future 
research explore alternative ways in which actuarial research might be presented so that 
it is weighed appropriately by jurors. Finally, “[f]uture empirical research will be espe-
cially important in determining how adversary procedures could eliminate or minimize 
the unfair advantage that accrues to clinical opinion expert testimony” (p. 305).

Capital Sentencing Instructions

The inability of jurors to comprehend instructions relating to capital sentencing is 
well established (e.g., Diamond & Levi, 1996; Haney & Lynch, 1994; Lynch & Haney, 
2000, 2009; A. E. Smith & Haney, 2011; Wiener et al., 2004). “Poor instructional 
comprehension is particularly problematic in death penalty cases, where . . . Capital 
juries are uniquely empowered to literally decide between life and death,” write A. E. 
Smith and Haney (p. 339). During the sentencing phase of a capital case, jurors must 
decide whether the person convicted should be put to death or given an alternative 
sentence, such as life or life without the possibility of parole. Unfortunately, in the 
United States, an overwhelming majority of persons who have been condemned to 
die were sentenced by juries that relied on flawed and poorly understood instructions 
(A. E. Smith & Haney, 2011). The role of the jury in capital cases has become even 
more crucial as the result of the Supreme Court’s decision in Ring v. Arizona (2002). 
In that case, the Court ruled that a jury of one’s peers—not a trial judge—must weigh 
the aggravating and mitigating factors to be considered in deciding whether a person 
should be sentenced to death (see Table 6-6 for examples). Aggravating factors, raised 
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Table 6-6
  Examples of Aggravating and Mitigating Factors That May Be Considered at 

Sentencing

Aggravating Factors 

Victim(s) tortured during criminal offense

Victim was a child, disabled, or elderly

Victim was vulnerable and under offender’s care (e.g., violation of duty and trust)

Additional potential victims put at risk

Evidence of extensive planning of the crime

Apparent lack of remorse for the offense

Callous or egregious disposal of body

Impact of crime on victim’s survivors

Mitigating Factors 

Age of the offender

History of being abused as a child

History of being victim of sexual or domestic abuse

Intellectual disability

Stress experienced by offender (e.g., job loss, major health issue) at the time crime was committed

Indication that the offender is sorry for the offense

Effort to revive the victim or call for help

Serious mental disorder, such as PTSD

History of psychiatric hospitalization

Mercy recommended by victim’s survivors

Note: Jurors in some jurisdictions may be required to take some of the above factors into account (e.g., age, intellectual 
disability).

by the prosecution, must be proved to the jury beyond a reasonable doubt; mitigating 
factors, raised by the defense, may be proved only to the juror’s satisfaction. In addi-
tion, juries are free to find their own mitigating and aggravating factors. They also do 
not have to be unanimous in their belief that a given factor or factors are mitigating.

Wiener et al. (1995) learned that jurors having low comprehension of death penalty 
instructions were more likely to impose death rather than a life sentence. Interestingly, 
several studies find that jurors understand the term aggravation and the specific aggra-
vations included in jury instructions better than they understand the term mitigation 
and specific mitigating factors (A. E. Smith & Haney, 2011). This disparity may help 
explain the observation that penalty phase instructions seem to be interpreted by jurors 
to implicitly favor death verdicts over life or life-without-parole verdicts.

In death penalty cases, it is of course especially important that jurors understand the 
legal questions they are to address. Luginbuhl (1992) compared juror comprehension on 
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standard death penalty instructions—those typically given to jurors in death penalty 
states—and instructions that were rewritten to reflect sound linguistic principles. 
Comprehension was better for the rewritten instructions. These results comport with 
previous research suggesting that even highly conscientious jury members often miss 
the point in applying instructions during jury deliberations. Considering the signifi-
cance of a death sentence, attempts to improve juror comprehension of these instruc-
tions would seem paramount.

 y Jury Nullification

Jury nullification is the power of a criminal trial jury to disregard the evidence or judi-
cial instructions because they believe the law is wrong, nonsensical, or misapplied to a 
particular case. It is a controversial issue. Those who support the concept maintain that 
it allows jurors to exercise their own conscience; those who disavow it say it can and has 
been abused and invites anarchy in the jury room. Norman Finkel (2000) refers to jury 
nullification as a dramatic exemplar of commonsense justice. In nullifying the law, he 
says, jurors are asserting, in effect, “to hell with both the law and rule of law” (p. 597). 
Commonsense justice is what ordinary people think is just and fair. Essentially, “it is 
what ordinary people think the law ought to be” (Finkel, 1995, p. 2).

Jury nullification has both a rather noble and a questionable history. In colonial 
times, jurors often refused to convict individuals who had been charged with violations 
of British laws, including John Peter Zenger, who had been charged with seditious libel. 
Zenger printed material that had not been authorized by the British mayor. On the other 
hand, jurors have also refused to convict members of the Ku Klux Klan charged in the 
lynching deaths of black citizens (Scheflin, 1972). In more recent times, nullification is 
believed to occur most often in cases that involve divisive social issues such as drug pos-
session, euthanasia, and domestic violence (as in the rare instance when a battered 
woman kills her abuser—rare because abused women are more likely to be killed than 
to kill) (Dilworth, 1997).

After the verdict of not guilty in the infamous O.J. Simpson case, numerous com-
mentators speculated that the jury in that case had practiced nullification. The fact that 
the jury deliberated for such a short period of time (less than an hour) over a highly 
complex case that lasted for many weeks provided fuel for those speculations. The 
argument was made that jurors could not possibly have attended to all they were 
instructed to do in that short amount of time, and that they deliberately disregarded the 
evidence as well as the instructions of the presiding judge. Commentators also noted 
that the jury may have wanted to send a message to police that racism or misconduct 
would not be tolerated. Other commentators reject the notion of nullification in this 
case. They argue that the prosecution simply did not prove every element of the crime 
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beyond a reasonable doubt, that jurors were processing this fact as the trial unfolded, 
and that they had no difficulty arriving at this conclusion once they reached the jury 
room. Short of obtaining revelations from jurors in the case, we will never know 
whether nullification was indeed practiced in the Simpson case—but the trial and the 
resulting verdict clearly brought the issue of nullification to public consciousness.

In most instances, jurors do not realize they can in effect nullify the law and acquit 
the defendant regardless of the facts. In a small minority of states, the trial judge is 
allowed to inform the jurors that they do have that power. However, in federal courts, 
judges cannot inform juries of this fact (United States v. Dougherty, 1972). This case 
involved the trial of the “D.C. 9,” the anti–Vietnam war protesters who broke into a gov-
ernment installation and poured sheep’s blood over documents and carpets. The protest-
ers appealed their conviction, arguing that jurors should have been told they could 
refuse to find them guilty. The appeals court did not agree, noting among other things 
that jurors already know about this power. Some research has questioned this assump-
tion, however (Brody & Rivera, 1997). In addition, some studies have examined the 
impact of informing the jurors that they have the right to disregard the evidence and 
nullify the law (Devine et al., 2001). The basic finding of these studies reveals that 
reminding jurors of their power to nullify the law makes them more likely to use it. 

In summary, jury nullification has been a hotly debated issue, but attention has been 
waning in recent years. Controversial not guilty verdicts can usually be explained by 
legal factors, such as limitations in the law, the performance of lawyers, or the strength 
of the evidence rather than by jury nullification. Critics of jury nullification say that 
jurors should not have the inherent power to throw out the laws of society in any given 
case, nor should they be reminded of this power, especially when evidence of the defen-
dant’s guilt is strong. However, as pointed out by Devine et al. (2001), the impact of 
reminding jurors that they have nullification power is complicated. What they will do 
with this information depends on many factors, including the nature of the evidence, the 
source of the reminder, the nature of the crime, the status of the defendants, and the 
composition of the jury. Furthermore, despite its controversial nature, jury nullification 
is a rare phenomenon. Most jurors try to follow the letter of the law (and obey the 
instructions) as closely as possible, even if they disagree with it.

S U M M A R Y  A N D  C O N C L U S I O N S

The trial jury has been both praised as a venerable institution and vilified for delivering 
controversial verdicts. Social and behavioral scientists have conducted a long line of 
studies examining its structure as well as its deliberation processes. In addition, researchers 
have studied jury rules and procedures, including how jurors are selected and how 
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judges provide them with instructions for completing their tasks. Studies that focus on 
jury decision making are most often simulation studies, in which participants are pro-
vided with materials or tasks that mimic the situations in which actual jurors are placed.

Although trial by jury is guaranteed by the U.S. Constitution for criminal cases and 
for most civil cases, the great majority of cases filed never go to trial, being settled early 
in the judicial process. Plaintiffs and defendants who do go to trial may choose either a 
jury or a judge, and juries seem to be favored over judges, at least in criminal cases. 
However, certain civil cases—particularly those involving complex issues—are more 
likely to be handled by judges alone. Trials before judges are called bench trials.

Both the case law and scholarly research have addressed the matter of jury selection. 
Potential jurors (the venire or jury pool) are called to service and are submitted to a 
selection procedure (the voir dire) for each case. Basically, the voir dire is the question-
ing procedure that decides whether a juror will sit on a given case. In addition to 
whether jurors meet the statutory requirements such as citizenship and age, lawyers and 
judges may reject jurors for a variety of reasons. Challenges to a juror fall into two main 
categories: peremptory challenges and challenges for cause. Peremptory challenges are 
the more controversial of the two because they do not require that the lawyer give a 
reason for rejecting a potential juror. Nevertheless, they cannot be exercised in a dis-
criminatory manner, such as on the basis of race or gender. Determining that a peremp-
tory challenge was used in a discriminatory way is not easy to do, however, a fact that 
has led some to call for the abolition of all peremptory challenges. In contrast, challenges 
for cause must be supported by a specific reason, such as the potential juror’s possible 
bias or his or her acquaintance with one of the parties in the criminal or civil action.

Some social scientists have become involved in trial or litigation consulting, which 
may involve scientific jury selection (SJS). SJS presumably helps a lawyer choose jurors 
who are most likely to be favorably disposed toward his or her client. SJS can be an 
elaborate process involving community surveys and, in some cases, setting up shadow 
juries that follow the case and offer feedback to the lawyer. SJS is most likely to happen 
in major cases where the stakes are high, and it is found more in civil than in criminal 
cases. Despite its appeal in some quarters, however, predicting how a juror will decide a 
case has not been a successful enterprise.

The typical jury size in criminal cases is 12 members, but some states have juries as 
small as 6. It is not unusual to have juries of fewer than 12 in civil cases. Both large and 
small juries have advantages and disadvantages, but larger juries are at least more likely 
to represent a cross section of the community. Decision rule refers to the number of 
jurors that must agree before a final verdict is accepted. Only two states allow felony 
convictions by nonunanimous juries (10–2 or 11–1). Appeals by convicted offenders to 
this nonunanimous (or quorum) jury decision—including a recent appeal to the U.S. 
Supreme Court—have not been successful.
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Presiding judges give juries numerous substantive and procedural instructions for 
fulfilling their roles and completing their tasks. Jurors are instructed on courtroom 
demeanor, the roles of lawyers, the elements of specific crimes, and the burdens of proof. 
They are warned against responding to media inquiries and discussing cases with others 
until the trial, including deliberation, is over. They may be told to disregard statements, 
and they may be given the controversial “dynamite charge” when they seem unable to 
reach a verdict. Research shows that jurors as a group have great difficulty comprehend-
ing some instructions—not because they are unintelligent, but because the instructions 
themselves may be confusing. In some jurisdictions, jurors are allowed to take notes or 
even pose questions for witnesses. In others, jury instructions have been rewritten in an 
effort to make them more comprehensible.

Capital cases pose special problems for jury selection, jury instructions, and jury 
deliberation. Capital jurors are called “death qualified,” because they have been 
deemed eligible to serve on a death penalty case. “Excludables” are persons who have 
been prevented from serving because their opposition to the death penalty is so strong 
that they could not convict and/or sentence someone to death. Even if they say that 
they would be able to sentence someone to death despite their philosophical opposi-
tion, the presiding judge can consider them ineligible. Research has shown that death-
qualified jurors are significantly different from excludables in demographics and 
attitudes. Some researchers indicate that this stacks the jury against the capital defen-
dant, in part by making it less likely that a death penalty opponent will influence other 
jurors. An ongoing series of studies on actual capital jurors across the United States 
has provided important information, as well, on the decision making in these cases. 
Capital jurors, like many other jurors, have difficulty understanding instructions, par-
ticularly those relating to aggravating and mitigating factors. In some states, capital 
sentencing requires a prediction of future dangerousness on the part of the offender. 
Legal psychologists have long indicated that actuarial methods are better than clinical 
methods at assessing risk. However, prosecutors frequently offer expert testimony 
based on clinical predictions in death sentencing, and jurors tend to prefer clinical 
prediction to actuarial assessments.

Jurors generally take their tasks seriously and try to do their best. They make efforts 
to understand instructions, consider the evidence, and carefully weigh the testimony on 
both sides. Very occasionally, jurors decide to nullify the law. In other words, they delib-
erately make a decision that is not in keeping with what they are told to do. Jury nullifi-
cation is a controversial topic—it has been used for both noble and ignoble purposes. In 
a few jurisdictions, jurors are told they have the right to set aside the requirements of the 
law and vote their conscience, but this is highly unusual and is expressly forbidden in 
the federal courts. Whether jurors are told or not told of this power, it is believed that 
true jury nullification very rarely occurs.
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K E Y  C O N C E P T S

Backfire effect

Bifurcated trial

Capital trials

Challenge for cause

Commonsense justice

Curative instructions

Cured-error doctrine

Death qualification

Decision rule

Dynamite charge

Jury nullification

Jury simulation

Limiting instructions

Mitigating circumstances

Paper court

Pattern instructions

Peremptory challenge

Preliminary instructions

Procedural instructions

Quorum jury

Reactance

Substantive law  
instructions

Trial jury

Venire

Viable minorities

Voir dire
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